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Introduction: Changes to the proposal required so that film distributors can better enforce 

their copyright 
 

The International Federation of Film Distributors’ Associations (FIAD) represents national 

associations of film distribution companies. Film distributors are the lynchpin in the film sector 

as they connect film makers to finance and bring films to audiences numbering in the millions 

across a range of windows: theatrical release, DVD, TVOD, Pay TV, Free TV and SVOD. 

FIAD’s members represent a range of businesses: small and medium-sized companies 

specialized in art house films, as well as larger companies focused on mainstream films. FIAD's 

members operate in 14 territories where they cover 90 to 100 percent of the theatrical market. 

FIAD welcomes the European Commission’s proposal on the Digital Services Act (DSA), but 

urges that changes be made so that the DSA can be a valuable tool in the fight against 

online piracy. 

Co-legislators need to examine the DSA within the current context of large-scale online piracy 

and incredibly challenging conditions for film distributors brought on by the COVID-19 

pandemic.  

For example, the closure of cinemas throughout the EU to hinder the spread of the COVID-19 

virus has exacerbated the online piracy challenge, as consumers have consumed greater 

amounts of illegal audiovisual content during lockdown. Data released from MUSO, the global 

authority on digital piracy, reveals global piracy increased by over 33% when lockdown was in 

place.  

Given the rampant scale of piracy and its serious and scarring impact on the entire European 

film sector, the importance of the Digital Services Act to support copyright owners in the fight 

against online infringements cannot be overstated. Article 17 of the Copyright Directive can 

support efforts, but it only applies to “online content-sharing service providers” and 

consequently leaves a vast space in the online sphere outside of its scope. 

The concept of ‘what is illegal offline should also be illegal online’ must be a guiding 

principle throughout the DSA legislative process.  

 

 

 

 

https://www.fiad.eu/
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DSA and Copyright law: Preserving secured rights in national copyright law 

The Digital Services Act is intended to be a horizontal framework applicable to all categories of 

online content, products, and activities of intermediary services to create harmonized conditions 

for the development of cross-border services. 

Recital 11 states that the DSA Regulation “is without prejudice to the rules of Union law 

on copyright and related rights, which establish specific rules and procedures that should 

remain unaffected”. This wording is reflected in Article 1.5 (c).  

However, given the significant overlap, particularly when it comes to procedural harmonization 

(notice and action, injunctions, orders for information), between the DSA proposal and copyright 

law, these assurances are insufficient.  

The DSA must not erode or weaken the protection to rights holders afforded by 

Directive 2019/790 (Copyright Directive), Case law and relevant Member State 

legislation. 

FIAD has concerns that with only a reference to “union law”, Article 1.5(c) and Recital 11 could 

diminish effective protection established under national copyright laws. The reference to “union 

law” should explicitly encompass national laws, union and national case-laws, and procedures. 

Rightholders need reassurance that tested tools and procedures to tackle infringing content via 

national laws, union and national case-laws will not be threatened or weakened by the future 

application of the DSA. 

We want the DSA to provide additional protection where copyright content does not benefit from 

a high-level of protection from their national laws, but if this levelling-up is essential to reach 

greater harmonisation, we think levelling-down copyright in other countries with strong 

protections would be overall detrimental. 

New wording to Recital 11 could include: “It should be clarified that this Regulation is without 

prejudice to the rules of Union and national law on copyright and related rights, which establish 

specific rules and procedures that should remain intact and in no way affected”. 
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Liability: Ensuring intermediary services do not benefit from enhanced liability exemptions 
 

The DSA proposal deletes Articles 12-14 of the E-Commerce Directive and reproduces them in 

Articles 3-5.  Thus, these provisions - as part of the proposal – could be amended during the 

legislative process.  

FIAD strongly believes that the DSA should not increase the liability privileges granted 

to intermediary service providers. 

It is reasonable and appropriate to expect such ‘intermediaries’ - as lawful businesses - to act 

and stop the abuse of their services for illegal purposes. The term ‘intermediary’ is highly 

ambiguous and in practice often misleading. That is why the definition of an ‘intermediary’ which 

is eligible for a liability exemption requires clarity to distinguish them from irresponsible actors. 

The DSA should build on existing case law1 and focus on whether the provider has “actual 

knowledge”, “editorial functions”, and a certain “degree of control” - concepts that better reflects 

the technical reality of today’s services. 

The DSA should ensure that no liability privilege is given to services that: 

• Purposely enable illegal activities - as stated in Recital 20 services that 

“deliberately collaborate” with an infringer service user should not be beneficiaries of 

liability privileges. Due to the challenge of proving a service’s “deliberate collaboration” 

the text should be adapted to all services engaging in or facilitating illegal activities, 

regardless of their purported purpose. 

• Promote or optimise selected content while presuming to act on a neutral base 

- Recital 25 would appear to broaden the liability safe harbour by reference to “services 

provided neutrally” (rather than “passive”) and this is juxtaposed with editorial 

responsibility. An amendment should clarify that reference to editorial responsibility is 

non-exhaustive by taking into account the CJEU case law (L’Oréal/eBay2) on optimization 

and promotion of content.  

• Not meeting due diligence obligations – meeting due diligence obligations should be 

a pre-condition for liability exemption eligibility as it contributes to a high level of safety 

and trust online. Making liability exceptions conditional on the application of due diligence 

obligations might be more effective than sanctioning services with fines especially for 

those services that can factor in precalculated sanctions as collateral costs. 

 
1  (Reference for a preliminary ruling — Intellectual and industrial property — Directive 2001/29/EC — Harmonisation of certain 
aspects of copyright and related rights — Article 3(1) — Communication to the public — Definition — Online sharing platform — 
Sharing of protected files, without the consent of the rightholder): CJEU, 14 June 2017 
2https://curia.europa.eu/juris/document/document.jsf?text=&docid=107261&pageIndex=0&doclang=EN&mode=lst&dir=&occ=fi
rst&part=1&cid=9672675  

https://curia.europa.eu/juris/document/document.jsf?text=&docid=107261&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9672675
https://curia.europa.eu/juris/document/document.jsf?text=&docid=107261&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9672675
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The "Good Samaritan": Voluntary action is insufficient to combat online piracy 
 

FIAD has seen that voluntary action is not effective in reducing the proliferation of illegal 

content, In fact, it has enabled third-party content platforms to turn a blind eye to illegal activity. 

Given the scale and scope of illegal content and fraudulent activity throughout the online sphere 

and the pressing need to tackle the issue, now is the time to counter anonymous misuse of 

services and strengthen responsibilities, not to weaken them. 

Article 6 of the DSA introduces new liability relief for platforms that “carry out voluntary own-

initiative  investigations  or  other  activities  aimed  at  detecting,  identifying  and  removing,  

or disabling  of  access  to,  illegal  content,  or  take  the  necessary  measures  to  comply  

with  the requirements of Union law, including those set out in this Regulation.” 

FIAD argues that such an extension of liability to pro-active online services might be a veil to 

avoid liability and challenges the declared DSA objective to put in place a stronger enforcement 

system. 

If Article 6 is preserved, it must be clarified that platforms which become aware of illegal content 

on the basis of self-initiated monitoring must remove this content expeditiously as provided in 

Article 5.1.(b) of the DSA. 
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Measures against illegal content: Strengthen the hand of distributors when enforcing their 

copyright 
 

The DSA should uphold and improve current measures for the removal of illegal content, not 

make existing ones more arduous for rights holders.  

Recital 26 encourages third parties affected by illegal content transmitted or stored online to 

resolve conflicts relating to such content without involving the providers of intermediary services 

in question. In practice, however, intermediaries are often best placed to address illegal 

content in an effective manner.3  

Article 7 effectively reproduces the e-Commerce Directive prohibition on imposing a general 

monitoring obligation on intermediaries and Recital 28 clarifies that “this does not concern 

monitoring obligations in a specific case”.  

Recital 28 should be amended to clarify that it should not prevent providers from undertaking 

proactive measures to identify and remove illegal content or prevent its reappearance.  

Articles 8 and 9 impose burdensome barriers on rightsholders to protect their 

copyright, for example by imposing procedural conditions to in-Member State injunctions. 

Effective orders to act against online contact can be made without all of the requirements listed 

in Article 8.2. The scope of these Articles should be limited to cross-border orders in order to 

avoid interference in Member States. 

 

 

 

 

 

 
3 Case C-314/12 UPC Telekabel Wien reiterating Infosoc Directive Article 8.3 with Recital 59: ‘Member States shall 
ensure that rightholders are in a position to apply for an injunction against intermediaries whose services are used by a third 
party to infringe a copyright or related right. (59)      In the digital environment, in particular, the services of intermediaries may 
increasingly be used by third parties for infringing activities. In many cases such intermediaries are best placed to bring such 
infringing activities to an end. Therefore, without prejudice to any other sanctions and remedies available, rightholders should 
have the possibility of applying for an injunction against an intermediary who carries a third party’s infringement of a protected 
work or other subject-matter in a network. … The conditions and modalities relating to such injunctions should be left to the 
national law of the Member States.’ 

http://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-314/12
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Notice & Action mechanisms: Must be broadened in scope to intermediaries 
 

The provisions included in art 14-21 of the DSA on notice and action mechanisms fail to identify 

efficient and future proof solutions.  To ensure an effective removal of illegal content, the DSA 

should be amended to include clear obligations for all intermediaries to:  

• act expeditiously upon receipt of a notice flagging illegal content by taking the content 

down 

• prevent content that has been taken down from reappearing (i.e. stay-down). 

Due to the fast-developing nature of the online sphere, it is easy for those services operating in 

bad faith to circumvent technology specific requirements for notice procedures.  

Hence, we oppose the DSA requirement within article 14.2.(b) asking for notices to 

include ‘exact URLs’ to identify illegal information. URL technology does not 

encompass the large variety of illegal online content as many apps and open-source 

systems do not rely on URL technology. 

Furthermore, it is at odds with the increasing use by national courts of a concept of ‘dynamism’, 

e.g. in the context of blocking decisions, in recognition of the dynamic nature of Internet 

activities. The URL requirement could become a barrier for hosting providers to take down the 

illegal content from another location than the specific notified URLs.  

Regarding Art. 19/Rec. 46, 58 FIAD would like to point out that:  

• the trusted flagger provision and measures foreseen against users that frequently provide 

illegal content should cover all intermediary service providers and thus be moved 

to Chapter II.  

• an important question for the Regulation is to determine whether Trusted Flaggers 
demonstrate expertise as well as represent collective interests. We note that the 

Commission’s proposal asks for cumulative criteria.  Council and the Parliament should 
take note that different notification systems exist in Europe. In some Member States both 
individual entities and collective interests can have “Trusted Flagger Status” and in others 

only collective interest organisations are granted this status. 
 

• frequent providers of illegal content cannot exploit loopholes (Art. 20/Rec. 47) 

by foreseeing termination as a sanction, especially when dealing with cases of repeated 

suspension and foreseeing mechanisms to prevent re-registration by suspended or 

terminated individuals that frequently provide illegal content. The proposal currently only 

foresees a remedy to “suspend for a reasonable period of time”. This is toothless and an 

insufficiently strong disincentive to illegal activities.  
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No exemption for SMEs: What is illegal offline is illegal online 

As stated in the introduction, and often repeated by Commissioners and EU Parliamentarians, 

the concept of what is illegal offline should be illegal online must guide the Digital Services 
Regulation.   

In that light FIAD is concerned that micro or small enterprises that can enable infringement to 
occur through their infrastructure will be exempt from the additional provisions applicable to 

online platforms, including trusted flagger status and traceability of traders.  The definition of 
Micro within Annex to Recommendation 2003/361/EC “as an enterprise which employs fewer 

than 10 persons and whose annual turnover and/or annual balance sheet total does not exceed 
EUR 2 million.” would apply to many of the most prolific organisations that facilitate the online 
infringement of copyright content.   

Infringement is infringement notwithstanding the size of the operation facilitating or committing 
it. The DSA should reflect this. Therefore, this exception must be removed from the text 
or alternatively, assess the size of a company operating exclusively online via the use 

of different parameters. 
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Know Your Business Customer (KYBC): Broaden scope to infrastructure services  
 

The DSA can reverse the situation that allows bad actors to ignore Article 5 of the e-commerce 

Directive4  - providing an obligation for business to identify themselves on their websites -with 

ease.  

An online business needs a domain name, a host and an online payment system. Intermediary 

services that enjoy a relationship with the business are best placed to ensure that only 

businesses that comply with the law can benefit from their services.  

Intermediary services should require their partners to identify themselves and apply simple due 

diligence checks.5 Many legitimate businesses already include such provisions in their standard 

terms and conditions, even if they do not enforce them. 

Should the information provided by an online business prove to be wrong, or the intermediary 

be notified that the business customer isn’t who it claims to be, the intermediary must stop 

providing services until the business customer remedies the situation. 

The proposed Regulation provides for rules requiring platforms to identify the traders using their 

services to promote messages or offer products or services to EU consumers. However, the 

scope of the provision is limited to marketplaces, thereby excluding infrastructure 

services.  

Hence, KYBC obligations in Article 22 should cover infrastructure services including 

domain registrars, hosting providers, providers of content delivery networks, advertising and 

payment service providers. It is through enablement by such platforms that vast amounts of 

film piracy take place.  

Broader KYBC obligations are proportionate because they are easy to implement by all 

intermediaries with minimal administrative effort and impose minimal burdens on legitimate 

businesses, which are easily identifiable.  

Article 22 should also be moved to Chapter II of the Regulation so that intermediary 

services are covered by the obligations.  

 

 

 
4 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32000L0031  
5 Good practices in this area have been identified in the EUIPO Observatory Expert Group Discussion Paper 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32000L0031
https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/observatory/documents/reports/2021_Discussion_Paper_on_Domain_Names/2021_Discussion_Paper_on_Domain_Names_FullR_en.pdf

